
	

 
 
 
 

July 9, 2019 
 

Submitted via www.regulations.gov 
Office of General Counsel, Rules Docket Clerk 
Department of Housing and Urban Development 
451 7th Street SW, Room 10276 
Washington, DC 20410-0500 
  
Re:  HUD Docket No. FR-6124-P-01 RIN 2501-AD89, Comments in Response 

to Proposed Rulemaking: Housing and Community Development Act of 
1980: Verification of Eligible Status 

 
 
To Whom It May Concern:  
 
I write on behalf of the American Civil Liberties Union of Maine (“ACLU of Maine”) in 
response to the Department of Housing and Urban Development’s (“HUD”) Proposed 
Rulemaking: Housing and Community Development Act of 1980: Verification of 
Eligible Status (hereinafter “Proposed Rule”), which was published in the Federal 
Register on May 10, 2019 (RIN 2501-AD89; HUD Docket No. FR-6124-P-01). The 
Proposed Rule will harm immigrant families, including U.S. citizens, and expose 55,000 
children nationwide to eviction and homelessness. We urge HUD to withdraw the 
Proposed Rule in its entirety, and to leave intact its long-standing regulations establishing 
housing access for mixed-status families on a prorated basis. 
 
The ACLU of Maine, a state affiliate of the national American Civil Liberties Union, is 
an organization with more than 10,000 members committed to ensuring that the promise 
of the Constitution extends to all people in Maine. Our work is animated by the principle 
that the fundamental constitutional protections of due process and equal protection 
embodied in our Constitution and Bill of Rights apply to every person, regardless of 
immigration status. As part of our work, we have challenged discrimination against 
immigrants in our courts, legislature, and public at large. In the courts, we challenged the 
state’s denial of medical care and other emergency aid based solely on a person’s 
immigration status, and are engaged in extensive litigation to require the federal 
government to comply with our requests for information about their immigration 
enforcement practices. In the legislature, we have fought bills that would repeal 
emergency aid and deny equal protection of the laws solely based on immigration status, 
as well as supported legislation to ensure equal protection is provided to immigrants and 
citizens alike. In the public realm, we investigated and released a report detailing the 
hostile learning environment that many immigrant students face in Maine’s public 
schools as well as educated the public about their rights when immigration enforcement 
agents board buses in our state and demand that people show their papers. We are 



engaged in an ongoing effort to fight back against harmful and illegal stigmatization of 
anyone in Maine based on their race, gender identity, parentage, sexual orientation, 
religion or nation of birth. 
 
The ACLU of Maine opposes the Proposed Rule because it represents a coordinated 
attack on immigrant families without increasing access to HUD-supported housing.1 The 
Proposed Rule would force mixed-status families (families comprising U.S. citizens or 
immigrants with eligible immigration status as well as one or more family members who 
lack eligible immigration status) to make an impossible choice: keep their families 
together (and therefore face eviction), or separate so that those with eligible status can 
keep much-needed subsidized housing.2 The Proposed Rule furthermore imposes new 
and burdensome requirements to prove citizenship or eligible immigration status, which 
will be daunting for many citizens and Legal Permanent Residents (LPRs). The mass 
evictions and onerous documentation requirements required by the Proposed Rule will 
have a disparate impact on Latinx3 and Black families, elders, and people with 
disabilities.4  
 
If the Proposed Rule is enacted, 44,830 people in our state could lose their housing 
assistance if they are unable to provide documents proving their citizenship. Over 91 
percent of Mainers affected by this rule are citizens—meaning that a rule meant to 
destabilize non-citizen families will endanger many citizens’ housing as well. The 
Proposed Rule imposes new documentation requirements for older immigrants who are 
legally eligible for housing assistance, such as refugees or LPRs. These requirements 
pose an unnecessary burden on Maine’s older population, for whom obtaining additional 

																																																								
1 See, e.g., Understanding Trump’s Muslim Bans, National Immigration Law Center (updated 
Mar. 8, 2019), available at https://www.nilc.org/issues/immigration-enforcement/understanding-
the-muslim-bans/ ; Michael D. Shear & Emily Baumgartner, “Trump Administration Aims to 
Sharply Restrict New Green Cards for Those on Public Aid,” New York Times (Sept. 22, 2018), 
available at https://www.nytimes.com/2018/09/22/us/politics/immigrants-green-card-public-
aid.html; Dan Lamothe, “Pentagon Will Shift an Additional $1.5 Billion to Help Fund Trump’s 
Border Wall,” The Washington Post (May 10, 2019), available at 
https://www.washingtonpost.com/national-security/2019/05/10/pentagon-will-shift-an-additional-
billion-help-fund-trumps-border-wall/?utm_term=.37360e7cda10; Reuters, “Exclusive: Trump 
Administration Proposal Would Make It Easier to Deport Immigrants Who Use Public Benefits,” 
New York Times (May 3, 2019), available at 
https://www.nytimes.com/reuters/2019/05/03/us/politics/03reuters-usa-immigration-benefits-
exclusive.html. 
2 HUD’s own regulatory analysis acknowledges that the Proposed Rule forces a “ruthless” choice 
for mixed-status families between compliance with the rule and keeping their families together. 
HUD, Regulatory Impact Analysis, Amendments to Further Implement Provisions of the Housing 
and Community Development Act of 1980, Docket No. FR-6124-P-01, 16 (Apr. 15, 2019) 
(hereinafter “HUD Regulatory Impact Analysis”). 
3 I use “Latinx” as a gender-neutral alternative to Latina(s) and Latino(s). 
4 Alicia Mazzara, Demographic Data Highlight Potential Harm of New Trump Proposal to 
Restrict Housing Assistance, Center for Budget and Policy Priorities (July 1, 2019), available at 
https://www.cbpp.org/research/housing/demographic-data-highlight-potential-harm-of-new-
trump-proposal-to-restrict-housing. 



documentation will be particularly difficult. Hundreds of older people in Maine could 
lose their housing, just because they cannot present the right paperwork to authorities. 
Given the national shortage of affordable housing options, which is especially acute in 
Maine, many families displaced by this Proposed Rule will face severe housing precarity 
or homelessness. Like much of the rest of the country, in Maine, renters’ incomes have 
not caught up with rising housing costs and finding affordable housing in the state is 
increasingly difficult. Homelessness statewide is up 37 percent since 2010 and has risen 8 
percent in the last year alone.5 Over one third of the households that are homeless in the 
state are families with children.6 Maine’s homeless shelters are over-full and turning 
away new applicants on a nightly basis. This means that more than a thousand families 
whose housing would be endangered by the Proposed Rule would face a cold Maine 
winter without access to sleeping indoors or the heat necessary to survive. 

 
HUD’s own analysis confirms that the Proposed Rule will hurt mixed-status families, and 
that its implementation will cost so much that fewer families overall will receive housing 
assistance as a result.7 Blaming struggling immigrant families for the ongoing nationwide 
housing affordability crisis is unfair and will only exacerbate this problem by increasing 
housing instability and reducing the amount and availability of federally assisted housing. 
HUD should instead focus on securing funding to ensure that every family has access to 
one of the most basic of human rights—a safe, affordable place to call home.  
 
I. The Proposed Rule Will Deny Housing to U.S. Citizens and Other Eligible 

Immigrants Who Are Statutorily Eligible for Federally Assisted Housing 
Programs 

 
The Proposed Rule is primarily an attack on children. By eliminating the ability of 
mixed-status families to receive prorated assistance on a permanent basis, the Proposed 
Rule robs eligible children of housing subsidies solely because their parents lack eligible 
noncitizen status. Section 214 of the Housing and Community Development Act of 1980 
(“Section 214”) limits access to federally subsidized housing programs to U.S. citizens 
and a specific list of noncitizen categories.8 Nearly all children in mixed-status families 
who receive HUD assistance covered by Section 214 are U.S. citizens and LPRs who live 
with parents or other adults who do not have eligible immigration status. HUD’s statistics 

																																																								
5 Maine Homelessness Survey: 2019 Point in Time Count, Maine State Housing (Jan. 22, 2019), 
available at https://www.mainehousing.org/docs/default-source/housing-reports/2019-point-in-
time-survey.pdf?sfvrsn=6d6fb415_4. 
6 Id. 
7 HUD, Regulatory Impact Analysis, supra note 2, at 3. 
8 42 U.S.C. § 1436a(a)(1)-(6) (Noncitizens eligible for Section 214 housing programs: Lawful 
Permanent Residents, VAWA Self-Petitioners, Asylees and Refugees, Parolees, Persons Granted 
Withholding of Removal/Deportation, Qualified Victims of Trafficking, Persons granted 
admission for emergent or public interest reasons, Persons granted lawful temporary residence 
amnesty under the Immigration Reform and Control Act of 1986, Immigrants eligible for registry 
who entered the U.S. before June 30, 1948, Lawful U.S. residents and individuals who entered 
the U.S. under the Compacts of Free Association with the Marshall Islands, Micronesia, Palau 
and Guam Immigrants admitted for lawful temporary residence prior to January 1, 1982). 



show that 70% of mixed-status families are composed of eligible children and ineligible 
parents. There are over 38,000 U.S. citizen and otherwise eligible children in these 
families, and over 55,000 eligible children in mixed-status families overall.9 By 
prohibiting the ineligible adults from living in subsidized units with prorated assistance, 
the Proposed Rule forecloses U.S. citizen and LPR children from receiving any housing 
assistance under the covered housing programs, unlawfully discriminating against them 
based on their parentage. 
 
If the Proposed Rule were allowed to go into effect, it would harm more people than it 
would supposedly help. Any U.S. citizen or eligible immigrant who lives as part of a 
mixed-status family will be directly affected and harmed by the Proposed Rule. The 
Proposed Rule would jeopardize housing for especially vulnerable people in Maine. Of 
those people in our state receiving housing assistance: 52 percent are in families with 
children, 32 percent have a disability, and 22 percent are seniors over the age of 62.10 All 
of these populations are less likely to be able to provide the necessary documentation the 
Proposed Rule would require, and are therefore more vulnerable to homelessness. This 
rule would set the people who most need assistance up for failure.  
 

a. Burdens on Eligible U.S. Citizens  
 
The Proposed Rule also creates red tape that threatens housing security for 9.5 million 
U.S. citizens currently receiving HUD assistance and all future U.S. citizens seeking 
these benefits. Currently, to establish eligibility for Section 214 housing assistance, U.S. 
citizens must provide a declaration signed under penalty of perjury of their citizenship or 
nationality status. The Proposed Rule would require that all U.S. citizens —regardless of 
their age—also provide documentary proof of citizenship or nationality, such as a birth 
certificate or a naturalization certificate, which can be extremely difficult for certain 
segments of the population and has proven to be burdensome, costly, and unnecessary to 
protect program integrity.  
 
One survey from 2006 showed that as many as 7% of citizens did not have citizen 
documentation readily available.11 Obtaining such documentation can be particularly 
difficult for U.S. citizens over the age of 50, citizens of color, citizens with disabilities, 
and citizens with low incomes. Doing so can be time consuming and costly, particularly 
because it might require additional documents that an individual may lack, such as a 
government-issued photo ID. 
 

																																																								
9 See HUD, Regulatory Impact Analysis, supra note 2, at 6-8 (73% of eligible family members 
are children and there are a total of 76,141 eligible individuals in the covered programs, for a total 
of 55,582 eligible children; 70% of households are composed of eligible children with ineligible 
parents, for a total of 38,907 eligible children in households with ineligible parents). 
10 Federal Rental Assistance Fact Sheet: Maine, Center on Budget and Policy Priorities, available 
at https://www.cbpp.org/research/housing/federal-rental-assistance-fact-sheets - ME. 
11 Citizens Without Proof: A Survey of Americans’ Possession of Documentary Proof of 
Citizenship and Photo Identification, Brennan Center for Justice (Nov. 2006), available at 
http://www.brennancenter.org/sites/default/files/legacy/d/download_file_39242.pdf.  



The same survey found that: 
 

● At least 12% of citizens earning less than $25,000 a year did not have 
proof of citizenship; 

● Many people who did have documentation had birth certificates or IDs 
that did not reflect their current name or address, such as people who 
changed their name; 

● 18% of citizens over the age 65 did not have a photo ID; and 
● 25% of Black citizens lacked a photo ID, compared to 8% of white 

citizens.12 
 
These figures suggest that hundreds of thousands of U.S. citizens may be unable to 
produce the required documents within the required time period under the Proposed Rule 
and will lose their housing assistance as a result.  
 
Maine is a very rural state. Government offices where a person could get a driver’s 
license can often times be hours away from a person’s home. There is not reliable public 
transportation outside of the major metropolitan centers. Low-income Mainers who 
cannot afford to pay someone to drive them will find it especially difficult to obtain the 
documentation necessary to keep their housing an avoid loss of housing subsidies under 
the Proposed Rule. 
 
Finally, the proposed documentation requirements will be particularly burdensome for 
recipients of rental assistance who are homeless or were formerly homeless, as people 
experiencing homelessness often lose important documents such as photo identification, 
birth certificates, and social security cards because they have no safe places to store 
them.13 Adding more documentation requirements creates additional barriers to housing 
for those who need it most. HUD has failed to take into account the added costs and 
burdens of these new documentation requirements. These enormous costs and burdens on 
vulnerable, eligible populations far outweigh any benefit the agency’s purports to be 
pursuing through this discriminatory and heartless action.  
 

b. Harm to Aging Populations  
 
The Proposed Rule would also adversely impact older adults in at least two specific 
ways. First, HUD’s own analysis shows that more than 1,500 older adults living in 
mixed-status families, who are U.S. citizens or who are otherwise eligible to receive 

																																																								
12 Citizens Without Proof, supra note 12Error! Bookmark not defined.; Sue Owen, “Eric 
Holder Says Recent Studies Show 25 Percent of African Americans, 8 Percent of Whites Lack 
Government-Issued Photo IDs,” Politifact (July 11, 2012), available at 
https://www.politifact.com/texas/statements/2012/jul/11/eric-holder/eric-holder-says-recent-
studies-show-25-percent-af/.  
13 Photo Identification Barriers Faced by Homeless Persons: The Impact of September 11, 
National Center on Homelessness & Poverty (Apr. 2004), available at https://nlchp.org/wp-
content/uploads/2018/10/ID_Barriers.pdf. 



housing benefits, could face eviction under the Proposed Rule because it denies prorated 
assistance to such families.14 
 
Second, the Proposed Rule will impose burdensome documentation requirements on 
eligible immigrants who are 62 years old and older. Presently, these eligible noncitizen 
seniors are required to submit a signed declaration of their eligible immigration status and 
proof of age to qualify for housing. The Proposed Rule, however, will require these older 
adults to provide an approved document to prove their immigration status.15 Older adults 
face many challenges in obtaining such documentation, including difficulties getting to 
government offices to replace lost records and paying to replace these records. Others 
may have never been issued these documents in the first place.16 If such documents 
cannot be produced in the timeframe allowed, these older adults will lose their housing 
assistance. This would jeopardize housing for 290 families and 340 elderly individuals in 
Maine currently receiving housing assistance.17 While those numbers may be small 
compared to the impact other states anticipate, because Maine is a relatively unpopulous 
state with fewer resources, the Proposed Rule will have a dramatic effect on Maine’s 
overall population and available resources. As discussed above, our shelters are over full 
and in constant emergency mode—this will only make things worse. HUD has not 
accounted for these concerns in the Proposed Rule. A proper analysis would show that 
these harms are not justified by any benefits the agency purports to pursue through this 
action. 
 

c. Disproportionate Harm to Protected Groups  
 
By denying housing access to mixed-status families, the Proposed Rule poses significant 
legal concerns under the Fair Housing Act. Since its passage in 1968, the Fair Housing 
Act has played a vital role in combatting discrimination on the basis of race, color, 
religion, sex, disability, familial status, or national origin. The Proposed Rule targets 
immigrant recipients of federally assisted housing, who are disproportionately Latinx,18 
and overwhelmingly families with children—another protected classification.  
 
Additionally, the Proposed Rule’s new documentation requirements would 
disproportionately harm Black individuals and families, who are more likely to face 
difficulty in producing or obtaining required documentation.19 Indeed, the Center on 
Budget and Policy Priorities found that 48% of Black U.S. citizens would be subject to 
the negative consequences of the Proposed Rule’s new documentation requirements, in 
contrast to only 27% of white tenants and 3% of Asian or Pacific Islander tenants.20 Such 
documentation requirements do little to promote the safety or effective administration of 

																																																								
14 HUD, Regulatory Impact Analysis, supra note 2, at 6, 13.  
15 Proposed Rule. 
16 Jafe, supra note 13. 
17 See Mazzara, supra note 4. 
18 Of the approximately 75,000 people in mixed-status families who will lose housing benefits, 
85% are Latinx. See Mazzara, supra note 4. 
19 Id.; see also Spencer Overton, Voter Identification, 105 Mich. L. Rev. 631 (Feb. 2007).  
20 See Mazzara, supra note 4. 



HUD’s housing programs. The Proposed Rule, therefore, cannot be justified in light of its 
harmful impact on Black tenants.  
 

d. Chilling Effect on Immigrant and Citizen Communities 
 
The Proposed Rule appears designed to instill fear in immigrant families, consistent with 
the current administration’s harsh and cruel policies to attack and punish immigrants in 
the United States. The Proposed Rule will also have a significant chilling effect on 
otherwise eligible individuals’ willingness to access important housing benefits to which 
they are entitled. Indeed, in its own analysis, HUD recognized that the fear of family 
separation will “lead to prompt evacuation by most mixed households.”21 While a 
temporary deferral has been included in the Proposed Rule, this only provides, at most, 
18 months of relief before families would be forced to move out or separate.  
 
The rule is so overbroad that it will cause mostly eligible immigrants and U.S. citizens—
the overwhelming majority of people in mixed-status families who currently receive 
prorated federal housing assistance—to lose their homes.22  
 
As the agency expressly acknowledges, “HUD expects that fear of the family being 
separated would lead to prompt evacuation by most mixed households, whether that fear 
is justified.”23 Secretary Carson has made clear that in proposing this rule, his agency is 
not really concerned about making room for the 100,000 people waiting to get housing 
subsidies—rather, it has treaded into the realm of immigration enforcement. According to 
Secretary Carson, the intent of the Proposed Rule is to force Congress “to engage in 
comprehensive immigration reform.”24 HUD has no statutory authority whatsoever to 
engage in immigration reform. 
 
The Proposed Rule, and HUD’s ultra vires immigration enforcement agenda, fail to grasp 
the vital contributions immigrants make to their communities and how critical they are to 
the daily life of all people in this nation. The Proposed Rule is about scaring 
communities, scapegoating immigrants, discouraging people from accessing government 
subsidized they are entitled to, and encouraging self-deportation.  
 
II.  The Rule Fails to Consider that Cities and States with the Highest Housing 

Costs Have Some of the Largest Immigrant Populations  
 
According to HUD, for housing to be considered affordable, total housing costs should 
not exceed 30% of household income; households paying more than 30% of income 

																																																								
21 HUD, Regulatory Impact Analysis, supra note 2, at 7. 
22 Rice, supra note Error! Bookmark not defined.. 
23 HUD, Regulatory Impact Analysis, supra note 2, at 7. 
24 Tracy Jan, “HUD Secretary Ben Carson Defends Plan to Evict Undocumented Immigrants: 
‘It’s Not That We’re Cruel, Mean-Hearted. It’s That We Are Logical,” The Washington Post 
(May 21, 2019), available at https://www.washingtonpost.com/business/2019/05/21/house-
democrats-grill-hud-secretary-ben-carson-plan-evict-undocumented-
immigrants/?utm_term=.ca2734edc108. 



towards housing are considered “cost-burdened,” and those paying more than 50% of 
income towards housing are considered “severely cost-burdened.” Because housing-cost 
burdened households spend more of their limited income on rent, they have less for 
necessities of life such as food, clothing, transportation, and savings. Cost burdens can 
also have serious consequences on health and wellness, particularly for young children or 
older adults who most seriously need nutritious food and medical care. Research finds 
that families paying more than 50 percent of their income towards housing spent 35 
percent less on food and 74 percent less on healthcare than families with the same income 
who find unburdened housing.25  
   
The challenges of housing-cost burdens disproportionally affect immigrant families. 
Compared to U.S.-born families, immigrant families are more likely to have higher 
housing costs, are more likely to face housing cost burdens, and are more likely to report 
difficulty paying for housing. Data from 2017, for example, show that for 41% of 
children in immigrant families, the household they live in is housing-cost burdened, 
compared to 28% of children in U.S.-born families.26 A study conducted in New York 
City found that foreign-born New Yorkers were more likely to pay a higher portion of 
their income for rent than those born in the United States. The study found that over 56 
percent of all immigrant renters pay over the 30 percent threshold for what HUD 
considers affordable housing of their income for rent, compared with 47 percent of non-
immigrants. And for households with an income less than half of the median income of 
the area, around 82 percent of immigrants pay more than 30 percent of their income on 
rent.27 The Proposed Rule does not take into account these unique hardships and costs 
faced by immigrants in the U.S. housing market. 
 
Affordable housing is increasingly hard to come by in Maine. In fact, a 2018 report from 
the National Low Income Housing Coalition placed Maine’s rental markets among the 
least affordable in the nation, alongside high-housing-cost states like California, 
Massachusetts, and Hawaii. The report showed the gap between the average renter’s 
wages and the necessary wage to comfortably afford a two-bedroom apartment. In Maine, 
that gap was $7.29 an hour.28 For people living in Portland, Maine’s largest city, and its 
surrounding areas, in order to only pay the federal government’s recommended 30 
																																																								
25 Joint Center for Housing Studies of Harvard University, The State of the Nation’s Housing 
2019, available at 
https://www.jchs.harvard.edu/sites/default/files/Harvard_JCHS_State_of_the_Nations_Housing_
2019.pdf. 
26 Children living in households with a high housing cost burden by family nativity in the United 
States, National KIDS COUNT, available at https://datacenter.kidscount.org/data/tables/124-
children-living-in-households-with-a-high-housing-cost-burden-by-
family%20nativity#detailed/1/any/false/871,870,573,869,36,868. 
27 Confronting the Housing Squeeze: Challenges Facing Immigrant Tenants, and What New York 
Can Do, Pratt Center for Community Development, with the New York Immigrant Housing 
Collaborative, available at 
https://prattcenter.net/sites/default/files/confronting_the_housing_squeeze.pdf. 
28 Joe Lawlor, “Maine’s rental market among nation’s least affordable, report says,” Portland 
Press Herald, (June 14, 2018), available at https://www.pressherald.com/2018/06/13/maines-
rental-market-among-least-affordable-in-the-nation/?rel=related 



percent of household income on housing, a household would need to work 2.6 full-time 
minimum wage jobs to afford a two-bedroom apartment at fair market rent.29 As a result 
of the exorbitant housing costs, 27,800 low-income Maine households pay more than half 
of their monthly income to rent, which makes them “severely cost-burdened” according 
the HUD’s classification.30 Not only is housing expensive, but low-income units are 
disappearing at alarming rates. In the Portland area, there are 25,437 low-income renters, 
but only 20,097 low-rent units.31 In other parts of the state, the low-rent stock has 
similarly decreased dramatically in recent years: in Bangor, low-rent units on the market 
have decreased by 39.7 percent in the past 8 years, while in Lewiston they have declined 
by almost 8 percent in the same time period.32 One study from last year found that for 
every ten Maine families seeking affordable rental housing, fewer than six affordable 
rental units exist.33 
 
These high-cost areas are areas with major concentration of immigrants: Portland has a 
population comprised of five percent immigrants.34 Black people, the majority of whom 
are Somali, comprise approximately 19 percent of Lewiston’s population.35 Housing 
prices are increasing, and low-income rental stock decreasing, in the places most needed 
for low-income immigrant families. 
 
III. The Proposed Rule Will Reduce Access to Federally Assisted Housing  
 
HUD’s purported justification that the Proposed Rule will address the nationwide waitlist 
crisis 
for subsidized housing36 contradicts its own regulatory impact analysis. The agency’s 
analysis finds that replacing the approximately 25,000 mixed-status families currently 
receiving HUD assistance with households comprising members who are all eligible (no 
proration) would cost HUD between $372 million to $437 million annually.37 Given 

																																																								
29 Andrew Aurand, Dan Emmanuel, Diane Yentel, et al., Out of Reach 2018, National Low 
Income Housing Coalition, available at https://nlihc.org/sites/default/files/oor/OOR_2018.pdf. 
30 Federal Rental Assistance Fact Sheet, supra note 10. 
31 Joint Center for Housing Studies of Harvard University, The Low-Rent Stock in Most Metros 
Has Declined Substantially Since 2011, available at https://www.jchs.harvard.edu/son-2019-low-
rent-units-map. 
32 Id. 
33 Susan Sharon, Mainers Brave Long Waitlists For Housing Assistance, Maine Public Radio, 
August 9, 2018, available at http://projects.mainepublic.org/eviction-housing-assistance. 
34 New Americans in Portland, ME, New American Economy (Aug. 2018), available at 
http://www.newamericaneconomy.org/wp-content/uploads/2018/08/G4G_Portland.pdf.  
35 Bonnie Washuk, Lewiston makes strides towards embracing its immigrant population, 
Lewiston Sun Journal (Jan. 14, 2018), available at 
https://www.pressherald.com/2018/01/14/lewiston-embraces-its-immigrant-population/. 
36 Tracy Jan, “Trump Proposal Would Evict Undocumented Immigrants From Public Housing,” 
The Washington Post (Apr. 18, 2019), available at 
https://www.washingtonpost.com/business/2019/04/18/trump-proposal-would-evict-
undocumented-immigrants-public-housing/?utm_term=.f68fec836d53.  
37 HUD, Regulatory Impact Analysis, supra note 2, at 11. 



threats to HUD funding levels,38 HUD admits that the likeliest scenario under the 
Proposed Rule would be that HUD would have to reduce the quantity and quality of 
assisted housing in response to higher costs.39 

 
Currently, three out of four low-income households in need of housing assistance in the 
United States are denied federal help due to chronic underfunding.40 There are three 
million individuals on voucher waitlists around the country, with an additional six million 
who would like to be on these waitlists if they weren’t closed.41 Waitlists in Maine are no 
exception. In August 2016, it was estimated that 12,000 low-income households were on 
the Section 8 Housing Choice Voucher waitlist.42 The need far exceeds the availability of 
landlords accepting vouchers. In Lewiston, Maine, for example, there are 850 people on 
the voucher waitlist, but the Lewiston Housing Authority typically only serves 120 
people on the waitlist each year.43 This means that eligible low-income families spend 
years waiting for affordable housing. 
 
A series by Maine Public Radio last year illustrates the difficulties that low-income 
Mainers face in locating housing. One piece in the series focuses on Joy, a young mother 
of three in Lewiston, Maine who has been in and out of homelessness for the past several 
years. Evicted from one apartment that she could not afford to keep, Joy could not find an 
affordable apartment on her $800 per-month budget. And, even if she had more money, 
there were no apartments available in the entire city that were big enough (three 
bedrooms) to fit her family. Once again, Joy would be forced to move into a shelter. The 
article detailed how the last time Joy lived in a shelter, she had been forced to do so 
because it took too long to find acceptable housing, and she had lost her Section 8 
voucher as a result. Joy is just one of many struggling in Lewiston to find acceptable 
housing in which she can safely raise her kids. 
 
Implementing this Proposed Rule notwithstanding that it would significantly reduce the 
number of families whom the agency is able to assist with some form of housing subsidy 
would be a dereliction of HUD’s statutory obligations and its stated mission to “create 
strong, sustainable, inclusive communities and quality affordable homes for all.” The 
negative consequences of the Proposed Rule on access to and quality of federally assisted 

																																																								
38 Brakkton Booker, “White House Budget Calls for Deep Cuts to HUD,” NPR (Feb. 13, 2018), 
available at https://www.npr.org/2018/02/13/585255697/white-house-budget-calls-for-deep-cuts-
to-hud. 
39 HUD, Regulatory Impact Analysis, supra note 2, at 3 (emphasis added). 
40 Fischer & Sard, supra note Error! Bookmark not defined..  
41 See Alicia Mazzara, Housing Vouchers Work: Huge Demand, Insufficient Funding for Housing 
Vouchers Means Long Waits, Center on Budget and Policy Priorities (Apr. 19, 2017), available at 
https://www.cbpp.org/blog/housing-vouchers-work-huge-demand-insufficient-funding-for-
housing-vouchers-means-long-waits. 
42 Affordable Housing in Maine, Maine State Housing Authority, (August 2016), available at 
https://www.mainehousing.org/docs/default-source/policy-research/Research-Reports/Housing-
Profiles/affordable-housing-in-maine---august-2016.pdf?sfvrsn=c7afa215_4 
43 Susan Sharon, supra note 36. 



housing, underscore that the Proposed Rule has not been properly analyzed by the agency 
and serves no legitimate, non-discriminatory purpose.  
 
IV. The Proposed Rule Conflicts with the Statute, Congressional Intent, and 

HUD’s Prior Rulemaking 
 
The Proposed Rule claims that it brings HUD regulations “into greater alignment with the 
wording and purpose of Section 214” by barring mixed-status families from receiving 
assistance. This rationale is flatly contradicted by the statutory language, Congressional 
intent, and HUD’s prior rulemaking.  
 
Critically, the plain language of Section 214 establishes that housing assistance must be 
made available to mixed-status families on a prorated basis as long as one member of the 
family is eligible: 
 

If the eligibility for financial assistance of at least one member of a family 
has been affirmatively established under the program of financial 
assistance and under this section, and the ineligibility of one or more 
family members has not been affirmatively established under this section, 
any financial assistance made available to that family by the applicable 
Secretary shall be prorated, based on the number of individuals in the 
family for whom eligibility has been affirmatively established under the 
program of financial assistance and under this section, as compared with 
the total number of individuals who are members of the family. 
 

42 U.S.C. § 1436a(b)(2) (emphasis added). This subsection was added to Section 214 by 
Section 572 of the Use of Assisted Housing by Aliens Act of 1996, which was entitled 
“Sec. 572 Prorating of Financial Assistance,” and directly authorizes prorated financial 
assistance to mixed-status families. See Pub. L. 104-208, Div. C, Title V, § 572, Sept. 30, 
1996. The subsection permits any “one member of a family” to possess eligible status and 
does not require that eligible family member to be the head of the household.  
 
That Section 214 clearly authorizes proration of financial assistance to mixed-status 
families is also supported by its provisions protecting such families from penalties: the 
presence of ineligible individuals within a public or assisted housing unit will not 
disqualify the eligible individuals and members of the household “if the ineligible 
individual at issue was considered in calculating any proration of assistance provided for 
the family.” 42 U.S.C. § 1436a(d)(6).  
Congress enacted the express proration provision in 42 U.S.C. § 1436a(b)(2) in 1996 
specifically to ratify HUD’s existing policy – reflected in the agency’s regulations pre-
dating the 1996 amendment – to allow financial assistance for eligible members of 
mixed-status families. HUD promulgated those regulations in 1994 after Congress 
enacted certain amendments to Section 214 concerning financial assistance to mixed-
status families in the Housing and Community Development Act of 1987 (“HCDA”). See 
Pub. L. No. 100-242, Feb. 5, 1988, 101 Stat. 1815. Section 214(b) of the HCDA, entitled 
“Preservation of Families,” permitted “continued” financial assistance to mixed-status 



families in which the head of household or spouse was a U.S. citizen or national or 
possessed eligible immigration status. Id. § 214(b) (adding 42 U.S.C. § 1436a(c)). 
Congress provided for “continued” financial-assistance to mixed-status families to 
protect “the sanctity of the family.” 59 Fed. Reg. 43901 (citing remarks of Sen. William 
Armstrong, 133 Cong. Rec. S18815, Dec. 21, 1987).  
 
HUD proposed rules in 1994 to implement those amendments made by the HCDA. See 
59 Fed. Reg. 43900 (Aug. 25, 1994). In the 1994 Proposed Rule, HUD emphasized that 
“the statutory language does not prohibit proration of assistance,” and thus proposed 
regulations providing financial assistance for both “applicant and tenant families 
containing family members with eligible and ineligible immigration status (‘mixed 
families’).” 59 Fed. Reg. 43,904 (emphasis added).44 Under the rule, a mixed-status 
family that was receiving financial assistance at the time the final rule was issued would 
be eligible for: (1) continued (full) financial assistance if the head of household possessed 
eligible immigration status; or (2) prorated financial assistance if the family member 
possessing eligible immigration status was not the head of household. Id. at 43922-23 
(proposed 24 C.F.R. §§ 200.187(b), 200.188(a)). The rule provided that a mixed-status 
family applying for financial assistance, in which certain family members “elect not to 
contend that they have eligible immigration status” and “other members of the family 
establish their citizenship or eligible immigration status,” would be eligible for prorated 
financial assistance. Id. at 43919, 43923 (proposed 24 C.F.R. §§ 200.183(e), 
200.187(a)(2), 200.188(a)).  
 
In the final rules, published in 1995, HUD clarified that proration of assistance is “not 
discretionary” and “must be provided to eligible mixed families.” 60 Fed. Reg. 14817 & 
14829 (Mar. 20, 1995) (final 24 C.F.R. § 200.187(a)(1)(iii)) (emphasis added). HUD also 
reiterated that a “mixed family with eligible children and two ineligible adults” are 
eligible for prorated assistance, and that only the provision of continued (full) financial 
assistance required the “head of household” to possess eligible immigration status.45  
 
Congress’ 1996 amendment to Section 214 incorporated and made express HUD’s 
preexisting policy of assisting mixed-status families, without time restrictions and 
without restrictions on which family member possesses eligible immigration status, and 
exempted such families from penalties. See Personal Responsibility and Work 
Opportunity Reconciliation Act, Pub. L. 104-193, Aug. 22, 1996, 110 Stat. 2105; Use of 
Assisted Housing by Alien Act, Pub. L. 104-208, Div. C, Title V, § 571 et seq., Sept. 30, 
1996, 110 Stat. 3009; id. §§ 572, 574 (adding 42 U.S.C. §§ 1436a(b)(2), (d)(6)). The 
express language of the 1996 amendments to 42 U.S.C. § 1436a(b)(2) thus ratified 
HUD’s rules permitting proration and “do not contend” procedures.  

																																																								
44 See 59 Fed. Reg. at 43,918 (proposed 24 C.F.R. § 200.180(c)(1) confirmed that the “provisions 
of this subpart apply to both applicants for assistance and persons already receiving assistance 
covered under this subpart”).  
45 HUD issued a final rule in 1996 that eliminated the redundancy of duplicative regulations by 
consolidating noncitizens requirements and relocating them to a single location in 24 C.F.R. part 
5. See 61 Fed. Reg. 13,614 (Mar. 27, 1996). The consolidated regulations did not alter the 
substance of the prior regulations issued on March 20, 1995.  



 
The Proposed Rule cherry-picks language to present an incomplete and misleading 
version of the statute. The Proposed Rule should be withdrawn given its conflict with 
Section 214, HUD’s own longstanding policy, along with the relevant legislative and 
regulatory history.  
 

CONCLUSION 
 

Maine’s population is shrinking and our state cannot survive without people who were 
not born here choosing to make the state their home. We are dependent on immigrants to 
avoid stagnation and decline. In the City of Portland alone, foreign-born populations 
accounted for more than 75 percent of the area’s population growth from 2011 to 2016.46  
Many of these people have fled genocide or other atrocities, giving up everything they 
have ever known in order to survive. 
 
The Proposed Rule seeks to push both immigrants and U.S. citizens in mixed-status 
families to the fringes of society or worse, to self-deport. The Proposed Rule will hurt 
mixed-status families (including many U.S. citizens and eligible immigrants), fails to take 
into account the expensive housing reality for immigrant families, will reduce access to 
federally-supported housing, and is in direct conflict with Section 214. We urge HUD 
immediately to withdraw the Proposed Rule and instead to advance housing policies that 
strengthen—not undermine—the ability of families to remain together in stable, 
affordable housing. The future of Maine depends on this. 
 
Please do not hesitate to contact me to provide further information. 
 
 
Sincerely, 
 
 

 
 
Meagan Sway 
Policy Counsel 
(207) 774-5444 ext. 7 
msway@aclumaine.org 
 
 

																																																								
46 New Americans in Portland, ME, supra note 34. 


